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Abstract

Legal Culture and the Rule of Law in Korea

Kun Yang

This paper is motivated by the following questions : If the rule of law
has not yet been established in contemporary Korea, to what extent can it
be attributed to the traditional Confucian culture? What are the
characteristics of legal culture in the Chosun dynasty? Today, is a positive
reappraisal of Confucian legal culture possible? All of these questions are
very much complexed, and this paper deals with only some of issues related
with the above questions at the early stage of research.

With respect to the Confucian view on law, it has often been said that,
in Confucianism, li(i#® is valued high above law, mediation and compromise
are preferred to adjudication, and the concept of “rights” does not exist
while the moral duty is stressed. In regard to this matter, the different view
has been expressed by some interpreters. For example, it is alleged that the
distinction between ‘the governance by Ii' and ‘the governance by law’ does
not correspond to the distinction between ‘the governance by morals’ and
‘the governance by law’, but to that between ‘the governance by law based
on theory of natural law’ and ‘the governance by law based on legal
positivism’.

While the traditional view regards the legal culture of the Chosun
dynasty as the same as the Confucian legal culture mentioned above, some
recent studies point out different aspects. According to this, in the Chosun
dynasty, law was not valued low, and the alleged litigation avoidance should
not be exaggerated. On the above issue, the further positivistic studies seem
to be needed.

Since 1960s several survey researches on legal consciousness of Koreans
have been conducted. The representative survey of these indicates the
following results : Firstly, the positive attitude toward law has been
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increased, and secondly the attitude of law-observance is lacking, while the
rights—consciousness has been heightened.

Recently some critics argue for the positive side of traditional Confucian
culture. It seems controversial whether the ‘Confucian rule of law’ would be
possible. In view of the current situation of the rule of law in contemporary
Korea, the advancement of the rule of law should be stressed. If the
‘Confucian rule of law’ would be possible, it would appear as a form of the
rule of law which allows the more discretion than the original rule of law
would admit.

¥ £3Hlegal culture), ¥ 2}2](legal consciousness), 52 Xl (rule of law),
fa2(Confucianism), &= (Korea)




