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The lllegality of Military Discharge of Transsexual -
on the disability disqualification for military service

Boram BAK*

Abstract

In January 2020, the existence of transgender professional soldiers became vis-
ible for the first time in Korea when a sergeant after Sex Reassignment Surgery
while on leave. She was being screened for Disability disqualification for military
service. The sergeant hoped to continue her military service and had applied to
the court for gender recognition, but after 55 days of SRS, the Army discharged
her. In October 2021 the court revoked the dismissal and the Army gave up its
appeal, so the ruling became final.

Article 37 of the Military Personnel Management Act stipulates compulsory
discharge based on mental and physical disabilities, but does not stipulate the
meaning of the disabilities and criteria for determining disabilities inappropriate
for active service. Moreover, the Article does not delegate them to sub-regu-
lation. Disability should be understood as a state that there are restrictions on
certain activities or functions, such as performing military service, rather than
fixed medical meaning. However, Table 1 of the Enforcement Rule of the Act,
covering diseases or obstacles that are not related to the performance of military
duties, is discriminatory based on gender.

Although the military administration recognizes the existence of transgen-
der people in conscription administration, it restricts their service by discharg-

ing them from serving as soldiers or being appointed as officers or lieutenants

*  Lawyer of Law Office BWOM. bo-ram@mail.com



©KOREAN ASSOCIATION OF GENDER AND LAW - ISSN 2005-8071 29

through physical examinations. As such, it not only systematically excludes
transgender people but ideologically excludes them because there is no content
related to transgender people in the regulations.

The Dacjeon District Court’s ruling, which revoked the discharge, contrib-
uted in part by deterring the arbitrary military administration due to an ambigu-
ous and unbalanced legal system. It referred, besides the plaintiff, to the fact that
there are people who undergo SRS due to gender identity disorder or gender
incongruence. It also showed it is necessary to examine the gender of a transgen-
der person in determining disabilities. It also mentioned the basic human rights
of LGBTQ people. However, it did not review whether Article 53(1) of the Rule
has legal effect, nor did the justification of the penile/testicular loss as a reason
for disability. The issue of whether it is appropriate to apply the provision to
transgender people and whether the discharge constitutes discrimination against
transgender has been lost.

Foreign countries move far beyond simply allowing transgender to serve in
ways that prohibit discrimination and support counseling, medical care, and
transition processes. There should be specific, clear, and meticulous standards

that reflect the unique experiences and problems of transgender people.

Keywords
disqualifying medical conditions for military, transgender, disability discharge,

gender incongruence






